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ABSTRACT

Do elected judges and prosecutors change their behavior to reflect public opinion after they receive
information about constituent preferences? In this article I use a unique measure of public opinion—
votes on an initiative to legalize marijuana—to examine the responsiveness of prosecutors and trial court
judges to a strong, issue-specific, constituency-level opinion signal. I find that, at least in recent drug
cases in Colorado, both prosecutors and judges changed their sentencing behavior after receiving that
signal. Prosecutors responded only to local-level opinion, while judges responded to both local and

statewide opinion.

A central question in the study of democratic government concerns the conditions under
which political officials make decisions in line with public opinion. Judicial politics
research has established that judges are affected by public opinion, regardless of the
institution used to select or retain them (McGuire and Stimson 2004; Caldarone, Canes-
Wrone, and Clark 2009; Casillas, Enns, and Wohlfarth 2011; Canes-Wrone, Clark, and
Park 2012)." While scholars have established a connection between public opinion and
the decisions of public officials, we know little about how the acquisition of additional
information about constituent preferences changes their behavior.

Indeed, because public opinion can be difficult (even for scholars) to estimate, par-

ticularly at the local level, the possibility exists that public officials misperceive their
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1. There are some notable exceptions. For example, Norpoth and Segal (1994) and Giles,
Blackstone, and Vining (2008) present evidence that some US Supreme Court judges are not affected
by public opinion.
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constituents’ preferences. In the absence of polling data, they may look to their friends,
neighbors, and colleagues to gauge public opinion, but those individuals may not pro-
vide an accurate reflection of constituency preferences. However, if public officials are
given high-quality information about their constituents” preferences, they should update
their beliefs about constituent opinion, and we should observe a change in behavior
commensurate with constituent opinion. Thus, the opportunity to assess responsiveness
to a clear signal of public opinion provides a unique setting to assess how new informa-
tion about constituent preferences affects the behavior of public officials.

In this article, I use a unique measure of public opinion—votes on an initiative to
legalize marijuana in Colorado—as well as data on the decisions of both prosecutors
and judges to assess the presence of behavioral change after receiving a strong, issue-
specific, constituency-level signal of public opinion. Analyzing the decisions of both pros-
ecutors and judges in recent marijuana cases in Colorado, I find that both types of
officials changed their behavior after the signal. Prosecutors responded only to local-
level opinion: those in liberal areas became more likely to dismiss charges, while
prosecutors in conservative areas exhibited the opposite behavior. Judges responded to
both local and statewide opinion; the general tendency was to sentence more severely
after the failed initiative, but the effect size diminishes among judges whose constituents
were more supportive of the initiative.

This article expands on previous research by using an innovative measure of issue-
specific public opinion, accounting for the potential selection bias created by prosecutors,
and modeling directly the decisions of both judges and prosecutors. First, while recent
studies (Huber and Gordon 2004; Gordon and Huber 2007) have demonstrated that the
presence and timing of judicial elections affects the sentences that judges issue, these
studies do not include issue-specific public opinion in their empirical analyses. Because
the opinions of those citizens who comprise a constituency may vary statewide, a sen-
tence that is popular in one region of the state may be unpopular in another region. By
controlling for constituency- and issue-specific public opinion, we can clarify the extent
to which judges respond to the opinions of those who have the power to remove them
from office as well as the extent to which career concerns affect responsiveness to public
opinion. Second, prior research has often assumed that judges’ dockets are randomly
selected (Kastellec and Lax 2008); these studies do not account directly for the fact that
prosecutors, through the exercise of their discretion over which cases to pursue, which
charges to dismiss, and which cases to plea bargain, shape the types of cases that judges
hear. Without accounting for the fact that prosecutors—who also stand for election—
might also respond to public opinion, prior research cannot eliminate the possibility that
what appears to be judicial responsiveness to public opinion is merely a downstream
consequence of a prosecutor’s responsiveness to public opinion. Finally, when compared
with judges—even local judges—prosecutors are vastly understudied. By modeling the
determinants of a prosecutor’s decision to dismiss a charge, this article presents some of

the first empirical evidence about the forces that affect the use of prosecutorial discretion.
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JUDGES, PROSECUTORS, AND PUBLIC OPINION

Scholars have produced a variety of evidence that public opinion affects judicial decision
making. At the federal level, scholars have argued that judges attempt to follow public
opinion to bolster their legitimacy even though they will never face the electorate. These
studies generally assess the extent to which the liberal or conservative nature of the court’s
decisions coincides with changes in the general ideological leanings of the public. Taken
as a whole, these studies indicate that public opinion affects federal judicial policy
(Flemming and Wood 1997; McGuire and Stimson 2004; Epstein and Martin 2010;
Clark 2011; but see Norpoth and Segal 1994; Giles et al. 2008).

At the state level, there are reasons other than legitimacy to expect that judges will
heed public opinion. Because the vast majority of state judges must face voters to retain
their seat on the bench, the presence of an electoral connection provides additional
incentives for judges to follow public opinion. Here, scholars—typically relying on issue-
specific rather than general measures of ideology—have demonstrated that elected judges
are generally responsive to the will of the people (Brace and Boyea 2008). Still, the type
of retention institution used to keep judges in office conditions the magnitude of the
effect; Caldarone et al. (2009) show that judges retained through nonpartisan elections
are more likely than their counterparts who are reliant on partisan elections to issue abor-
tion decisions that comport with public opinion. Looking at the entire docket, Cann
and Wilhelm (2011) find that judicial responsiveness is contingent on the salience of
the case; more visible cases are more likely to induce judicial responsiveness.

The effects of public opinion extend to those judges who are retained using un-
contestable retention elections. By definition, these judges are not concerned about fac-
ing a challenger when they next seck retention, and the historical record illustrates clearly
that judges retained through uncontestable retention elections are, in most cases, un-
likely to lose their seat on the bench (Aspin 2011). Still, the presence of these elections
affects judicial behavior; Traut and Emmert (1998) show that public opinion plays a role
in the calculations of California Supreme Court justices’ death penalty decisions, even
though those judges merely face uncontested retention elections. Likewise, Canes-Wrone
et al. (2012) demonstrate that, at least in abortion cases, retention elections induce a
responsiveness to public opinion that mirrors that demonstrated by judges who face con-
testable elections.

While the bulk of this research has been limited to the decisions of state supreme
courts, some literature has addressed the effect of public opinion on the decisions of local
judges deciding other types of cases, although this work has predominantly examined
the effects of public opinion indirectly by examining the conditions of the electoral pro-
cess or the effects of the electoral cycle. While some research indicates that judges who
will never face a challenger on election day are less responsive to public opinion than are
judges who may face challengers at the polls (Gordon and Huber 2007), other research
suggests that even the presence of an uncontestable retention election may induce a
judge to heed public opinion. Indeed, Huber and Gordon (2004) show that, as the date
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of their election approaches, Pennsylvania judges who face retention elections issue
more punitive sentences.” Finally, Kuklinski and Stanga (1979) find that the sentenc-
ing behavior of California trial courts changed drastically after a failed 1972 marijuana
legalization initiative in California. In particular, comparing the aggregate sentences
produced by each county superior court before and after the election, Kuklinski and
Stanga find that courts whose constituents favored the legalization of marijuana sen-
tenced defendants more leniently.”

Of course, judges are not the only actors in the criminal justice system. In order to
rule out the possibility that what looks like responsiveness to public opinion is merely a
reaction to the fact that prosecutors chose to bring different types of cases to trial over
time, it is important to consider the actions of prosecutors to avoid selection bias (Priest
and Klein 1984; Kastellec and Lax 2008). If prosecutors, who often are also elected, si-
multaneously respond to public opinion, what appears to be judicial responsiveness to
public opinion may actually be an artifact of the decisions that prosecutors make with
respect to the cases that are dismissed, those that are plea bargained, and those that go
to trial. Where scholars have attempted to address the effects of prosecutorial discretion,
the lack of available data has prohibited a direct exploration of the determinants of pros-
ecutors’ use of discretion. Previous attempts at eliminating the effects of this discretion
have proceeded by noting differences in the electoral calendars of judges and prosecutors
or through the use of fixed effects in regression analyses. Data limitations have prevented
scholars from directly exploring the possibility that the decisions of prosecutors are af-
fected by the same factors as judges. If prosecutors simultaneously respond to public
opinion, their actions can manipulate the composition of a judge’s caseload because they
make the decision to dismiss a case before a judge has the opportunity to sentence (Hu-
ber and Gordon 2004; Gordon and Huber 2007).

While prior literature provides clear guidance about the expected relationship between
public opinion and judicial behavior, the relationship between public opinion and prose-
cutorial discretion has been subject to comparatively little empirical scrutiny by schol-
ars. While only a very small literature (Pritchard 1986) has examined the effect of public

2. See Berdejé and Yuchtman (2013) for a similar finding for trial court judges who stand for
contestable nonpartisan elections.

3. A focus on trial court judges retained through uncontestable retention elections has an added
benefit: generalizability. As Nelson (2011) reports, less than one-quarter of general jurisdiction trial
court judges who face contestable partisan or nonpartisan elections appear on the ballot with a challenger
in the general or the primary election; indeed, Nelson shows that, in some states, judges need not ever
appear on a ballot to be reelected. Thus, while a focus on retention elections gives theoretical leverage
with respect to the purported limited effect of public opinion and the low probability of defeat, it also
presents an institutional context that generalizes to general jurisdiction trial court judges more widely:
like their counterparts who face retention elections, trial court judges who face contestable elections are
not likely to face another candidate as they seek to keep their seat on the bench. In other words, an
understanding of the behavior of lower-court judges who rely on retention elections may help to
untangle the effects of public opinion on other trial court judges who face elections since the probability
that any trial court judge will face a challenger in the next election is comparatively low.
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opinion on prosecutorial discretion, extant research provides reason to believe that pub-
lic opinion may sway prosecutorial decision making. Indeed, according to the authors of
a prominent criminal procedure textbook, “the prosecutor occupies the most powerful
position in the [criminal justice] system by virtue of control over who is prosecuted and
who is not. . . . The prosecutor’s broad discretionary power is subject to one . . .
restriction. Under our system of checks and balances, the prosecutor may always risk
rejection by the electorate at the next election” (Haddad et al. 2008, 903). This electoral
connection gives district attorneys an incentive to heed the will of the people if they
wish to remain in office; like elected judges, if elected district attorneys fail to follow pub-
lic opinion, they risk losing their job.

Although public opinion should play a role in their decision making, local-level public
officials must determine to which “public” they will respond.* However, their immediate
geographic constituency provides an obvious suggestion; in order to remain in office,
public officials need to satisfy enough of their geographic constituents to earn a plurality
of their votes in the next election. Yet, beyond their immediate constituents, public
officials—particularly those who plan to seek higher office—may also respond to the
views of a wider constituency. If a judge knows she wants to seek a state supreme court
judgeship, for example, she may be particularly attuned to statewide, rather than local,
opinion. Thus, career concerns provide one way to determine to what “public” a judge or
prosecutor should respond. Tonry (2011) writes that “personal interests of judges and
prosecutors influence their behavior. Elected chief prosecutors and elected or politically
selected judges may want to be re-elected or re-appointed or to be elected or appointed
to a higher office. This at the very least creates risks that individuals™ political or career
ambitions will influence how cases are handled” (113). Indeed, an array of scholarship
(Baum 1994, 1997; Bresler 1994; Medwed 2004; Gordon and Huber 2009) has
suggested that both judges and district attorneys act out of concern for their subse-
quent careers.

Many district attorneys spend only a few years in the prosecutors’ office. Carp,
Stidham, and Manning (2007) write that, on leaving the district attorney’s office, many
individuals enter private practice, often locally, or seek a local judgeship (185). Thus,
when these individuals leave office, their career paths often keep them close to home.
As a result, they should respond primarily to local, rather than statewide, opinion. On
the judicial front, a variety of authors (e.g., Baum 1994, 1997) have argued that trial
court judges are motivated, in part, by a desire to become appellate judges. A trial court
judge in a liberal region in an otherwise conservative state who would like to eventually
become a state supreme court justice, for example, may follow the conservative tenden-

cies of his state, rather than his county’s more liberal views, in an attempt to avoid a

4. This distinction is not a new one. In their seminal studies on the effect of public opinion on
sentencing, Cook (1977) and Kritzer (1979) analyze both microresponsiveness and macrorespon-
siveness.
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pattern of decisions that would de facto disqualify him from a seat on the state supreme
court. After all, state appellate courts, in most instances, have statewide jurisdictions.
Thus, career-minded judges have an incentive to heed both statewide and local public
opinion, while district attorneys, whose next jobs are likely also local jobs, have less of

an incentive to heed statewide opinion.

PUBLIC OPINION AND CRIMINAL CASES

The presence of an electoral connection to bind judges and prosecutors to their con-
stituents suggests that these elected officials might heed public preferences with an eye
toward reelection, yet the decisions of these officials are often hidden from widespread
public scrutiny. While members of the public may know the results of the rare individ-
ual local-level felony case that garners the attention of the local newspaper or television
station, local judges’ caseloads and the number of potential cases dealt with by local
prosecutors are so large that the vast majority of the decisions made by these actors es-
capes the attention of even those citizens who make some attempt to follow local legal
developments.®

If the public does not know about the decisions made by local judges and prosecutors,
it is difficult for it to hold those officials accountable for those decisions on election day.
If most of their decisions are shielded from public view, why should public officials heed
popular opinion? The literature on congressional elections and legislative politics provides
an answer. While a vast literature in congressional politics has noted that incumbent rep-
resentatives typically have at least a 90% chance of reelection, congressional scholarship
still operates under the assumption that the possibility of an electoral defeat colors nearly
every aspect of congressional politics (Mayhew 1974). Arnold (1993) argues that, even
though the prospect that any single decision will come back to haunt that legislator in his
next election is small, legislators act carefully in all of their actions to prevent the creation
of a record that can be used against them.

Judicial elections create similar dynamics. Even in the absence of a challenger, interest
groups may work to inform voters about judges” unpopular decisions, and those actions
may hurt their chances of retention. Particularly in retention elections—where challeng-
ers are not allowed on the balloe—judges may face an organized campaign by an interest
group opposing their retention. In many well-known instances in which voters have
declined to retain jurists (e.g., the 1986 campaign against Rose Bird and her colleagues,
the 1996 campaign against Tennessee’s Penny White, and the 2010 campaign against

5. Indeed, Vining and Wilhelm (2011) report that, while approximately 15% of US Supreme
Court opinions received front-page coverage in the New York Times on the day after they were decided,
only 1.46% of state supreme court opinions received front-page coverage in their state’s highest-
circulating newspaper. Lim, Snyder, and Strémberg (2010) find that, after weighting by circulation,
the average newspaper writes fewer than 10 articles per year mentioning a given trial judge, including
articles about impending elections. Only about one-third of those stories mention sentencing
explicitly.
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three justices of the lowa Supreme Court), interest groups mobilized voters using claims
that jurists’ decisions diverge from public opinion (Wold and Culver 1987; Schotland
2011). Moreover, as elected officials become aware of the possibility of electoral defeat,
the effects of public opinion on the use of their discretion may increase. Gibson (1980)
finds that judges who know of other judges who have not been retained in office are more
likely to be influenced by the political environment in their sentences.

This fear is heightened in criminal cases, which are particularly salient in judicial
elections (Hall 2001). As Baum (2003) has noted, “creating the impression that a judge
is soft on crime can have great electoral impact” in an impending contest (35). At the
same time, the nature of a criminal case suggests that they present an especially strong
vehicle for public preferences. According to two scholars, “one characteristic of criminal
cases is that they are brought in the name of the government on behalf of the commu-
nity” (Saltzburg and Capra 1996, 2). In other words, criminal cases represent an affront
to the shared norms and values of the community; the mass public is a party to each
of these cases, at least theoretically. Given that criminal cases are important issues in
judicial campaigns and the public is, at least theoretically, a party to these cases, the
preferences of the public should be particularly likely to play a role in the decisions

that public officials make in these cases.

LEARNING ABOUT PUBLIC OPINION

Thus, existing research provides at least two reasons—legitimacy and the electoral
connection—to expect that judges and prosecutors reflect the will of the people in their
decisions, and career goals lead to expectations about to which “public” judges and
prosecutors should respond. However, while theory leads us to expect that elected offi-
cials should reflect public opinion in their decisions, they can only mirror public opinion
to the extent that they know what it is. One obvious place for public officials to turn for
information about constituent preferences is polling data. Yet, even if a representative
survey of a state is conducted, it is rarely representative at the county level.® Thus, for
most local-level judges and prosecutors, obtaining polling data on constituents’ prefer-
ences is not an option.

In the absence of polling data or some other high-quality source of information, the
ability of public officials to gauge public opinion is limited. Of course, public officials
have many ways of determining public opinion in the absence of polls. Through conver-
sations with friends, colleagues, the local bar association, and the alleged criminals with

whom they work, judges and prosecutors gather some information about how their

6. Indeed, the difficulties—even for scholars—to estimate public opinion at the subnational level
have been well documented (Erikson, Wright, and Mclver 1993; Lax and Phillips 2009). Without a
sufficient number of respondents in each county, even the survey-based aggregation and weighting
techniques used to remedy the lack of available data at the state level cannot estimate local public
opinion (Lax and Phillips 2009). In the absence of firsthand contact with decision makers (Gibson
1978; Hall 1987), it is very difficult to discern how elected officials learn about public opinion.



124 | JOURNAL OF LAW AND COURTS | SPRING 2014

geographic constituents feel about issues. Still, while they may try to ascertain their con-
stituents’ preferences by talking to their friends and neighbors, they risk the chance that
those individuals are a homogeneous segment of their constituency with a biased view
of overall constituency opinion.

Given the difficulties inherent in determining local-level public opinion, public of-
ficials at this level may have difficulty ascertaining their constituents’ opinions. As a result,
their decisions may not optimally reflect public opinion, even though they have strong
reasons to follow it. If this is the case, then new information about constituent prefer-
ences should cause these public officials to update their own beliefs about constituency
preferences, and their decisions should change in a way that tracks more closely with
public opinion. In other words, I suggest that the presence of high-quality, constituency-
level information about public preferences should reduce the difficulties inherent in as-
sessing the will of the people, and, when provided with clear information about con-
stituency preferences, prosecutors and judges should exhibit responsiveness to that signal
by adjusting their dismissal or sentencing patterns in a way that reflects public opinion.
In short, I theorize that elected judges and prosecutors change their behavior to reflect
public opinion after they are provided with information about constituent preferences.

Moreover, I expect that career concerns will determine to which “public” elected
judges and prosecutors respond. Given that prosecutors are most likely to move out of
the prosecutor’s office to another local-level position (Carp et al. 2007), I expect that
prosecutors should respond only to local-level opinion. However, because prior research
(Baum 1997) suggests that trial judges are often motivated by a desire to move up the
judicial hierarchy to a court with statewide jurisdiction as well as a desire to retain their
own, local-level, judgeship in the interim, I expect that trial judges should respond to
both statewide and local-level opinion. In other words, their responsiveness to public
opinion should reflect the statewide electorate’s view on the issue, but the level of re-

sponsiveness should be conditione eir own constituency’s view on the issue.
p hould b ditioned by th tituency

RESEARCH DESIGN

To test these expectations, following Kuklinski and Stanga (1979), I leverage the fact that
local politicians in some jurisdictions do have access to some widely available, disaggre-
gated public opinion data: the results of ballot inidatives. By examining publicly available
election returns on these issues, local politicians have access to public opinion data at the
precinct level. The election results are exemplary signals of public opinion for local
politicians for a number of reasons. First, initiatives are put on the ballot by members of
the public acting either in their capacity as citizens or as members of an organized interest
group; an initative only reaches the ballot once it has some baseline level of public sup-
port as demonstrated by the signatures necessary to put the issue on the ballot (Kuklinski
and Stanga 1979). Second, the sample is nonrandom. Typical surveys poll a random sam-
ple of the population and ask their opinions on issues, yet, a variety of research suggests

that the segment of the public that votes on election day is not a random sample of the
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population (Wolfinger and Rosenstone 1980). The citizens who vote in initiatives, by
contrast, are those constituents who are motivated enough by a particular issue that they
are willing to go to the polls and make their voice heard. Elected politicians who have a
desire to remain in office have a clear incentive to follow these election returns; if they
make decisions contrary to the expressed opinions of those who are mobilized by the
issue to go to the polls, they risk losing their jobs. Third, the questions that appear at the
polls are often limited to a single issue dimension; rather than requiring a reliance on a
general liberal-conservative dimension, initiatives provide issue-specific measures of con-
stituent support for a particular proposition. Fourth, the results of these initiatives are
widely publicized in the media, and county-by-county breakdowns of the vote are freely
published online by media outlets and state elections offices. This publicity allows judges
easy access to information about constituent preferences.

The use of a citizen initative has another valuable inferential feature: it provides us
an opportunity to discriminate easily between local-level and statewide opinion on an
issue. Public officials can easily obtain the opinion of their geographic constituents on the
issue by looking at the percentage of yes votes received by the initiative in every county
in which they have constituents, and they can assess statewide opinion by looking at the
overall fate of the initiative: did it succeed or fail? As a result, the use of this initiative
provides a unique opportunity to assess the interplay of local- and state-level public
opinion.

While Kuklinski and Stanga’s (1979) use of initiative results to measure public opin-
ion is useful, there are limitations to their empirical analysis. First, they are unable to con-
trol for the effects of legal factors in sentencing decisions. Kuklinski and Stanga’s depen-
dent variable is a sentence severity score that provides a quantitative representation of
the severity of the punishment given to the defendant. This score is the average severity
of all of the sentences handed down by a court in a given year without regard to the
charge for which the sentence was given. This approach treats sentences for the possession
of 1 ounce of marijuana the same as one for the possession of a large quantity of mari-
juana, without accounting for the fact that the expected sentence for the smaller amount
of marijuana is lower. Without controlling for differences in the severity of the cases,
Kuklinski and Stanga cannot address the possibility that what appears to be responsive-
ness may be a reaction to two different pools of cases. If the average case decided by the
judges in a county before the initiative is less severe than the average case decided after
the election, what may appear to be a move to more punitive behavior on the part of
judges may actually be the result of judges’ responding to the legal factors in the case,
rather than public opinion. Likewise, the lack of case-specific information reaching
back to the prosecutor’s decision about which charges to dismiss does not allow one
to rule out the possibility that the types of cases that prosecutors choose to take to trial
differ before and after the initative.

Second, Kuklinski and Stanga’s unit of analysis is not ideal. By analyzing the county-

year, they mask the possibility that large individual-level change may occur over time. By
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averaging the sentences handed down by the dozens of judges in Los Angeles County, for
example, they eliminate the possibility that individual judges may be more or less sus-
ceptible to public opinion. This is particularly problematic because judicial sentences are
handed down by judges, not courts; therefore, the effects of public opinion are felt by

judges, not courts.

THE JUDICIAL POLITICS OF MARIJUANA SENTENCING
INCOLORADO

The inidative that forms the basis for the analysis appeared on the Colorado general elec-
tion ballot in 2006. The ballot asked, “Shall there be an amendment to section 18-18-406
(1) of the Colorado revised statutes making legal the possession of one ounce or less of
marihuana for any person twenty-one years of age or older?” (Colorado Secretary of State
2007). The proposal failed at the polls; only 41% of voters supported the measure. Still,
participation in the election was very high; 97.8% of voters who returned a ballot in the
2006 general election cast a vote on the measure. Moreover, total turnout in this election
comprised nearly two-thirds of all active Colorado voters (Colorado Secretary of State
2007).

Support for the initiative varied widely by county.” In Kiowa and Washington Coun-
ties, only 17% of voters supported the ballot measure; conversely, in Pitkin and San
Miguel Counties, over 70% of voters supported it (Colorado Secretary of State 2007).
Figure 1 provides a visual account of the vote on the ballot proposition. The figure in-
dicates that support for marijuana legalization was very low in western Colorado, while
citizens in central and southwestern Colorado were most likely to support the initiative.

Colorado has 22 district attorneys. District attorneys in the state have jurisdictions
coterminous with district judges; each judicial district elects a district attorney who over-
sees cases in both the county and district courts under her jurisdiction. District attor-
neys are elected in partisan elections to a term of office lasting 4 years.® Colorado’s district
attorneys are term limited; they can serve no more than two full terms in office. Elections
to select district attorneys are held in November, so district attorneys appear on the
ballot at the same time as judges. However, because the lengths of the terms served
by district attorneys and the judges in their districts are different, the terms of judges
and district attorneys are staggered.

The state of Colorado uses a two-tiered system of trial courts. Each of the 64 coun-
ties in the state has its own county court (staffed by one or more judges), while counties

are grouped into 22 judicial districts. Each judicial district contains a district court. While

7. Turnout varied very little by county; roll-off varied from 11% in Costilla County to less than
1% in 10 counties. The total number of voters who cast votes in the initiative was a majority of registered
voters in all but two counties, and it was greater than 49% of registered voters in all counties.

8. If a district attorney retires, resigns, or dies in the middle of her term, a replacement is appointed
by the governor to fill the remainder of the term.
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Figure 1. Support for marijuana legalization in Colorado as measured by the 2006
ballot measure. Darker colors indicate more support.

the two courts have overlapping jurisdiction in some cases, district courts tend to have
jurisdiction over more severe crimes, while county courts generally hear less severe cases
(Rottman and Strickland 2006). Appeals from these courts are heard by the statewide Col-
orado Court of Appeals. Colorado’s trial court judges are chosen through a commission-
based selection process; these judges serve an initial 2-year term and then are subject to
uncontestable retention elections at the end of each subsequent 6-year (for district court

judges) or 4-year (for county court judges) term (American Judicature Society 2013).

DATA

The data for this study come from records kept by the Colorado Judicial Bench. T re-
quested and received data on cases filed in the Colorado county courts and the Colorado
district courts regarding alleged violations of Colorado Code Section 18-18-406 (titled
“Offenses Relating to Marijuana and Marijuana Concentrate”) between 2004 and 2009.°
I estimate separate models to explore the determinants of prosecutorial discretion and
judicial behavior. Of course, district attorneys do not sentence defendants; their decision

is a dichotomous decision to dismiss a charge or to require the defendant to be tried on

9. The data received from the Colorado Judicial Branch do not include cases heard by the Denver
county courts, as these courts are under the purview of the City of Denver and not the Colorado
Judicial Branch. Given that fact, as well as the fact that in 2005 Denver residents passed a ballot
measure extremely similar to the one rejected statewide in 2006, Denver cases would not be
comparable with those from the rest of the state because of differences in the law (Colorado Secretary
of State 2007). To ensure comparability, cases from Denver are not included in the analysis.
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this charge. The dependent variable in that analysis is the district attorney’s decision to
dismiss a drug charge. Given the dichotomous nature of this variable, logistic regression
was employed.

The construction of the dependent variable necessary for the analysis of judicial
behavior presents a difficult measurement problem. In drug cases in Colorado, judges
have the authority to give sentences with a number of different components; they can
require defendants to pay fines, to perform community service, or to go to jail, or they
can sentence defendants with a number of other penalties. As is customary in this type
of sentencing research (Cook 1977; Gibson 1978, 1980; Kritzer 1979; Kuklinski and
Stanga 1979), the dependent variable for the initial analysis of judicial behavior is a sen-
tence severity scale. This scale solves the problem of “different” sentence types by assign-
ing a numerical point value to each portion of the sentence, and the total sentence sever-
ity can be determined by summing each portion of the sentence given to the defendant.'
To construct the dependent variable, I updated the scale used by Cook (1977), Gibson
(1978, 1980), Kritzer (1979), and Kuklinski and Stanga (1979) and printed in the
196870 edition of Federal Offenders in U.S. District Courss. Since the Colorado criminal
justice system uses punishment types (e.g., placement in community correctional facil-
ities) that were not used by the federal district courts at the time the sentencing scale was
created, I incorporated “new” sentencing types in the scale using information provided by
the Colorado Department of Corrections and the Colorado Judicial Branch. More in-
formation on the sentence severity scale, including the point values assigned to each type
of offense, is contained in appendix A."" Because the dependent variable is a nonnegative
integer that exhibits evidence of overdispersion, I use negative binomial regression.

To assess the effect of the initiative on elite behavior, the model includes an interaction
term between initiative support, a continuous variable representing constituent support
for the legalization of marijuana from the 2006 initiative, and a variable indicating
whether the case was heard after the initiative (postinitiative).'> With this interaction
term, it is easy to assess how the behavior of public officials after the initative differs from
their behavior before the initiative. Overall, higher values of initiative support mean higher
support for the legalization of marijuana, while lower values indicate the opposite. If
judges and prosecutors are responsive to this local-level opinion signal, we should observe
a shift in behavior after the inidative toward more punitive sentencing and more ag-
gressive prosecution (as demonstrated by a lower probability the district attorney will

dismiss a charge) when constituencies demonstrate a lower desire for the legalization of

10. For example, a defendant sentenced to 2 years of supervised probation, a fine, and a year of
imprisonment would have a sentence severity of 2 + 0 + 5 = 7 in the data.

11. As some evidence of the validity of this measure, observe that the mean and median values
of the sentence severity increase with the severity of the charge. Petty offenses have a median and a
mean of 3.71, misdemeanors have a median of 7.00 and a mean of 7.01, and felonies have a median
of 11.00 and a mean of 12.06.

12. Appendix C contains a table with coding rules for all explanatory variables used in this article.
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marijuana and lighter sentences and less prosecution in areas where constituents indicated
a higher level of support for marijuana legalization."”

Moreover, the interaction term will address the question of when public officials are
responsive to local opinion and when they respond to statewide opinion. If prosecutors or
judges are primarily responsive to the wishes of their immediate, geographic constituents,
then we should observe that judges and prosecutors behave differently before and after the
inidative on the basis of how their constituents voted on the initiative: judges or pros-
ecutors in more conservative districts should act more conservatively, while those in more
liberal districts should act more liberally. If judges and prosecutors are primarily respon-
sive to local opinion, there should be no across-the-board change indicating that all judges
(or all prosecutors) began to sentence more liberally (or more conservatively) regardless
of their geographic constituents’ position on the initiative.

If, however, actors are primarily responsive to a larger population (in this case, the
will of the Colorado people), we should observe the converse: regardless of their con-
stituents’ views on the initiative, we should observe that judges and prosecutors all act
more conservatively (since the initiative was defeated by the Colorado polity writ large).
To put it differently, statewide opinion in this instance would be indicated by a finding
that judges, regardless of their constituents’ views on marijuana legalization, sentenced
more severely after the initiative or that prosecutors, regardless of their geographic
constituents’ expressed will, became less likely to dismiss charges.

Of course, responsiveness to statewide opinion and responsiveness to local-level
opinion are not necessarily mutually exclusive. It may be the case, for example, that judges
exhibit responsiveness to statewide opinion by exhibiting an across-the-board change
toward harsher sentences (since the initiative failed), while the magnitude of that change
varies by the level of support the initiative received in that judge’s constituency (thereby
showing responsiveness to the local level, as well). Indeed, given the hypothesis that
judges are responsive to both local and statewide opinion, this is exactly the pattern we
should expect to see among judges.

Of course, this interaction cannot account for the potentially confounding effects of
the actor’s own ideology and the general ideology of constituents. What may appear to be
the effect of the initiative may be due to the publics overwhelming liberal (or con-
servative) tendencies or an actor’s own ideological proclivities. To eliminate these possi-
bilides, I included the percentage of the vote won by the Democratic candidate in the
closest US presidential election (constituent ideology) and another variable (Republican)

to indicate whether the judge was appointed by a Republican governor or whether the

13. This approach assumes that public opinion remains constant over short periods of time.
While the stability of public opinion at the state level has been hotly debated in the literature, an array
of important works in the field (e.g., Erickson et al. 1993; Brace et al. 2002) rely on this assumption.
As such, T adopt it, as well.
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prosecutor ran for office as a Republican.'® The predictions from both variables are
straightforward: judges appointed by Republican governors should sentence defendants
more harshly in marijuana cases, and judges with more conservative constituencies
should, likewise, sentence defendants more harshly. Likewise, Republican prosecutors
should be less likely to dismiss a given charge.

Of course, legal factors should also matter; Colorado statutes place bounds on ac-
ceptable and unacceptable sentences for a given crime. To control for variation in the
severity of the offense, I include indicator variables denoting whether the charge is a
felony, a misdemeanor, or a petty offense. As Colorado law demands, as the severity of
the charge decreases, the sentence should, on average, decrease. To further control for
statutory effects, I include a variable indicating whether the case was heard in district
court instead of county court. While the Colorado district and county courts have some
overlapping jurisdiction, harsher cases are heard in district court, while less severe cases
are heard in county court (Rottman and Strickland 2006). Indeed, the mean sentence
severity score for cases heard in district court in the data is 8.94, while the mean severity
score for cases heard in county court is 3.89. I expect that judges give harsher sentences to
defendants whose cases are heard in district court and that, due to workload consider-
ations, prosecutors should be more apt to dismiss charges from county court.

Additionally, following the criminology literature on the potential importance of
defendant characteristics in the criminal justice system (e.g., Unnever, Frazier, and
Henretta 1980; Curran 1983; Steffensmeier, Ulmer, and Kramer 1998), I include the
defendant’s age, gender, and minority status in the model, as well. I expect that younger,
nonwhite, and male defendants should receive higher sentences and should be less likely
to have their charges dismissed.

The empirical models concerning prosecutorial discretion contain two additional
explanatory variables. First, I include a variable for the total number of charges in a case.
I expect that, as the number of charges in a case rises, the likelihood that one of those
charges will be dismissed also rises (after all, dismissing the only charge in a case is akin to
dismissing the case entirely). Second, because term-limited individuals may behave dif-
ferently once they achieve lame-duck status, I include a variable to indicate whether the
district attorney is in her second term and is, because of term limits, unable to serve
another term. Colorado judges are not term limited, so this variable is not necessary in the

judge model.

14. Ideally, one could use a measure of constituent ideology derived from survey results; however,
no poll in the Roper iPoll archive that codes the respondent’s county of residence contains even a single
respondent from every county in the state. As a result, this type of measure cannot be used in this
circumstance. Additionally, it would have been ideal to have measures similar to the Martin and Quinn
(2002) or PAJID (Brace, Langer, and Hall 2000) scores to use as a measure of ideology. However, no
such measure exists for local-level actors; the best available measure is the political party of the
appointing governor for judges and the district attorney’s political affiliation (as listed on the ballot), so
I employ those measures.
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Readers may note that the model does not contain data on the defendant’s prior
criminal history. Records of the defendant’s history with the legal system are not kept by
the Colorado judicial system and were, as a result, unavailable for this study. However,
appendix D contains the results of a series of analyses conducted to provide evidence
that the omission of this variable does not bias the empirical results presented in this
article. First, the appendix shows that the empirical results discussed elsewhere hold
when the analysis is restricted to those cases that are least likely to involve career crim-
inals: the possession of less than an ounce of marijuana. Second, it is only necessary to
control for a variable in an empirical model if it is correlated with both the dependent
variable and the key independent variable of interest. In this article, the key independent
variable of interest is the interaction between postinitiative and initiative support. Ap-
pendix D contains empirical results demonstrating that no demographic variable (gen-
der, minority status, or age) has an effect that is different before and after the initiative.

Given that some aspects of cases, such as the charge and characteristics of the defen-
dant, are specific only to the case at hand while others (e.g., the judge’s or district attor-
ney’s response to public opinion and her party affiliation) are characteristics of the po-
litical actor, the data exist at multdiple levels of analysis. To appropriately model effects
at different levels of analysis while correctly partitioning the variance explained by each
level, I estimated multilevel models containing random effects for both the judge (or
district attorney) who decided the case (or had the opportunity to dismiss the charge) and
the district in which she works (Gelman and Hill 2007)." As such, in addition to
modeling the effect of public opinion at the correct unit of analysis, these models can
account for sentencing tendencies that are common among judges (or district attor-
neys) in the same judicial district while simultaneously accounting for individual judges’

(or district attorneys’) tendencies to be more or less lenient than the average judge.

RESULTS AND DISCUSSION

Before discussing the results of the multivariate models, it is essential to establish that the
pools of cases are the same in both time periods. After all, if the pools of cases heard
before and after the initiative are substantially different, then what appears to be re-
sponsiveness to the initiative may be merely a response to the differing pools of cases.
Figure 2 displays summary statistics of the full set of cases dealt with by district attor-
neys (in the top panel of the figure) and judges (the bottom panel) in the three calendar
years before and after the initiative. As the figure indicates, there were no substantive dif-
ferences in the types of cases decided by the prosecutors or judges with regard to the

characteristics of the defendants or the severity of the charges. The largest difference is

15. To account for the fact that some judges were promoted from county court to district court
during the time covered in the data (and therefore received new constituents and perhaps adopted
new sentencing tendencies to accommodate the new types of cases they were hearing), the model
includes a random effect for their cases on the district court and another for their cases when they served
on the county court.



SAI1BINIUI DY} JB}e pue 24048( SJeak Jepua|ed 994y} 8y} Ul PapIosp Sased euen(liew Ul S}oe) 8sed o uolnguisiq ‘g 84nsi4

ajqeuep

asuayo Aned JoueswapsI Auojay Hnoo jousig alewa4 Auoupy
s HEES
- lo_‘
(2}
8
= -02
3
-0g
0
600z-900z i} - m
900z-v00z 0 2
[
= HEES
> -0l
5
=
< -0z
o
5
2
a -0

-0



Responsive Justice? | 133

Table 1. Multilevel Logistic Regression Results

Estimate SE 2z-Statistic

District attorney level:
Republican DA .020 .102 195
Initiative support —.015 .008 —1.862

Case level:
Postinitiative —.570 105 —5.425
Postinitiative X initiative support 014 .003 5.511
District court .054 .030 1.821
Number of charges 413 .007 63.249
Second term .059 .029 2.001
Misdemeanor 013 .026 514
Petty offense .538 .036 14.998
Minority defendant .014 .026 .533
Female defendant .094 .024 3.853
Defendant’s age —.002 .001 —1.653
Constituent ideology .014 .006 2.406
Intercept —1.072 293 —3.656

Oatcorney 22

Odistrict 24

Number of observations 63,399

Number of groupscorney 46

Number of groupsgiseice 21

Deviance 71,786

Note.—Outcome variable indicates whether the district attorney dismissed a charge. Model includes random effects
for district attorney and the district in which he or she works. Felonies are the baseline for charge severity.

in the percentage of petty offenses heard by prosecutors after the initiative, although the

difference is still a slight one.

Prosecutorial Discretion
Table 1 presents the results of the multilevel logistic regression model examining the
decision of district attorneys to dismiss cases.'® To assess the effects of the initiative, we
need to look at three coefficients in table 1: initiative support, postinitiative, and the in-
teraction term. However, because this is not a simple linear model, the coefhicients given in
the table do not provide enough information to determine whether prosecutors changed
their behavior after the initiative.

To this end, we look at figure 3 to examine how the initiative vote affected the be-
havior of district attorneys. This figure shows the difference in the predicted probability
that a charge is dismissed between the two time periods; the figure was computed hold-

ing all variables at their mean (or modal) values. Positive values of the solid line, thus,

16. Because the elimination of district attorneys who served in both time periods would eliminate
entire judicial districts from the data, this analysis includes district attorneys regardless of whether
they served in both time periods.
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Figure 3. Difference in predicted probabilities pre- and postinitiative. Values are simulated
holding all others at their modal (for categorical variables) or mean values (for continuous
variables). Solid line represents the expected difference for petty offenses. As the value of
the X-axis increases, constituents’ support for the legalization of marijuana rises. Rug at the
bottom illustrates the distribution of cases according to constituents’ level of support for the
initiative.

indicate that district attorneys became more likely to dismiss charges after the initiative
vote, while negative values indicate that they became less likely to dismiss a given charge.
The X-axis in the figure is initiative support—the views of a prosecutor’s geographic
constituents on the initiative, where higher values indicate more support for the legali-
zation of marijuana.

The results strongly suggest that the initiative is associated with a significant change
in the behavior of district attorneys. If district attorneys respond to local-level opinion, as
support for marijuana legalization increases, district attorneys should be more likely to
dismiss charges. This is exactly the story shown in figure 3. When inidative support is

low (and constituents therefore were not supportive of the legalization of marijuana), the
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difference in the predicted probabilities between the two time periods is negative. This
indicates that district attorneys in jurisdictions with low support for marijuana legaliza-
tion became less likely to dismiss a given charge after they saw their constituents’ opinions
on marijuana legalization, ceteris paribus.

Conversely, figure 3 shows that, in areas of high support for marijuana legalization,
the difference in predicted probabilities effect is positive. This indicates that district at-
torneys whose constituents support the legalization of marijuana became more likely to
dismiss a given charge after the initiative. This effect is substantively meaningful. As fig-
ure 3 shows, for some districts, this effect results in nearly a 6% difference in the prob-
ability that a case will be dismissed. In short, the conclusions from figure 3 suggest that
district attorneys exhibited a statistically significant change in behavior in line with
constituent preferences after the initiative.'”

Having established that prosecutors were responsive to local-level opinion, we turn
now to the question of responsiveness to statewide opinion. Recall that responsiveness
to statewide opinion would be denoted by a finding that, regardless of their constituents
position on the initiative, district attorneys would be less likely to dismiss a given charge.
In figure 3, that would be indicated by a line that stays below zero for all levels of initiative
support. This is not the pattern we observe in the figure. Indeed, as expected given the
fact that a prosecutor’s most likely future job is a local-level law firm or judgeship, district
attorneys appear to primarily respond to local-level opinion.

The model results also provide insight about the other factors that influence a district
attorney’s decision to dismiss a charge. The results indicate that, as the number of charges
facing a defendant increases, the probability that one of those charges will be dismissed
increases. Additionally, the model indicates that lame-duck district attorneys (those in
their second term) are more likely to dismiss a given charge. Finally, examining the char-
acteristics of the defendant included in the model, only the defendants gender has
a statistically reliable effect; charges facing female defendants are more likely to be dis-
missed.

In conclusion, this analysis suggests that district attorneys were primarily responsive
to local- rather than state-level public opinion. District attorneys in liberal areas behaved
more leniently after the inidative, while prosecutors in conservative areas acted more
harshly after the initative. But what effects did the availability of new information have
on the decisions of Colorado judges? We next turn to the results regarding judicial sen-

tencing behavior.

17. However, while this marginal effect indicates that district attorneys’ actions moved toward
constituent preferences after the initiative, public opinion is still not a statistically significant behavior
of the probability that they will dismiss a case in the second time period. The coefficient is 0.004 with
a standard error of 0.011. The coefficient given in table 1 represents the effect of support for the
legalization of marijuana before the public voted on the initiative; it is not statistically significant, as
well.
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Table 2. Multilevel Negative Binomial Model Results

Estimate SE 2z-Statistic

Judge level:
Republican appointee —.093 .026 —3.586
District court —.030 .030 —1.015
Initiative support —.004 .003 —1.471

Case level:
Postinitiative 234 .040 5.809
Postinitiative X initiative support —.002 .001 —1.985
Minority defendant .033 .013 2.571
Female defendant .002 .013 167
Defendant’s age .000 .000 .869
Misdemeanor —.557 .013 —41.911
Petty offense —1.293 .022 —59.339
Constituent ideology .004 .002 1.667
Intercept 2.519 .094 26.819

0; judge 14

Odistrict 13

Number of observations 9,167

Number of groupsjuqg. 217

Number of groupsgiserice 21

Note.—Data include only those judges who sentenced defendants both before and after the initiative. Outcome
variable is the scaled sentence given to the defendant. Model includes random effects for judges and districts. Felonies are
the baseline category for charge severity.

Judicial Sentences

Table 2 displays the results of the multilevel negative binomial model.'"® Note that the
estimated coefficients for the severity of the case indicate that, as required by law, the
severity of a sentence decreases with the severity of a crime; defendants who committed
misdemeanors and petty offenses received lighter sentences than those who committed
felonies. After controlling for the severity of the case, the model indicates that district
court judges are not more severe than their counterparts in county court.

To assess judges’ responsiveness to the initiative, we again turn to the effect of the
interaction term. Although the interaction term is significant, the effect is easiest to un-
derstand when visualized. Figure 4 plots the difference in predicted sentences after the
initiative compared to the expected sentence before the initiative across the range of ini-
tiative support. Recall that higher values of initiative support indicate a higher support
for the legalization of marijuana, while lower values indicate a more conservative view
of the legalization of marijuana. In the figure, the solid line plots the expected difference
in the sentence given to a defendant convicted of a petty offense after the initiative vote

compared to what sentence he would have received before the vote. Positive values of the

18. Because I am interested in the responsiveness of judges to the initiative, the empirical analysis
in this section is limited to those judges who sentenced defendants both before and after the initiative.
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Figure 4. Difference in predicted sentences. Marginal effect of a case being decided
after the initiative. Values are simulated holding all others at their modal (for categorical
variables) or mean values (for continuous variables). Solid line represents the expected
difference for petty offenses. As the value of the X-axis increases, constituents’ support for
the legalization of marijuana rises. Rug at the bottom illustrates the distribution of cases
according to constituents’ level of support for the initiative.

marginal effect indicate that judges sentenced more severely after the initative than they
did before the initiative. Higher values of the solid line represent a larger change in ex-
pected sentences after the initiative when compared to the period before the initiative.
As figure 4 shows, judicial behavior underwent a statistically significant change after
the initiative. Plotting the difference in expected sentences between the two periods across
the observed values of initiative support, figure 4 shows that, regardless of their constit-
uents’ position on the inidative, judges responded to the Colorado electorate’s unwill-
ingness to legalize marijuana; the figure illustrates that judges exhibited a statistically
significant change in sentencing behavior toward harsher sentences after the initiative.

This across-the-board shift is evidence of a responsiveness to statewide opinion.
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Still, there is also evidence that judges simultaneously responded to local-level public
opinion, as the extent of the observed responsiveness is not constant across judges. The
negative slope of the marginal effect indicates that, as constituents’ support for the le-
galization of marijuana increases, judges become increasingly lenient. Additionally, while
not readily apparent from table 2, initiative support became a statistically reliable pre-
dictor of sentencing after the initiative. The coefficient is —0.006 with a standard error
of 0.003 (zstatistic = —2.113). Thus, after the initiative, it appears that judges re-
sponded to both local and statewide opinion. Among judges, the general tendency was
to sentence defendants more severely after the failed initiative (statewide responsive-
ness), although the effect size diminishes among judges whose constituents were more
supportive of the initiative (indicating local responsiveness).

How meaningful is the effect of constituent support for marijuana legalization on the
sentences handed down by judges? When discussing the substantive size of these results,
one must remember that there are statutory limits on judicial discretion; obviously, a
judge cannot give a defendant a lifelong prison sentence for a single charge of less than an
ounce of marijuana. Rather, the variation allowed in these sentences (particularly those
for the petty offenses that comprise the plurality of the charges), by law, is very small.
Thus, while the numerical size of the coefficients presented in table 2 may appear small,
one must remember that the magnitudes are a function of the scaling of the dependent
variable.

The effects are substantively important. For the least severe cases in the data set—petty
offenses—the expected difference between the two time periods is small; the expected
difference in a sentence amounts to up to an additional year of supervised probation.
The estimated size of this effect represents a change from the lowest legally allowable
sentence to the maximum allowable sentence under Colorado law. For misdemeanors,
the expected sentence amounts to about an extra 2 years of supervised probation or an
extra 1 or 2 months in prison. For felonies, the difference in the sentence amounts to
about an additional 4 or 5 months in prison. However, given the sheer number of cases
in the data, the substantive effect of these harsher sentences is marked; while the effect
size is relatively small for each case, both the costs to the state of Colorado (in terms of
housing inmates in prison and the number of probation officers necessary to meet with
the additional inmates placed on probation) and the potential benefits (in terms of the
fines collected by the state) magnify quickly given the thousands of cases in the data.

Selection Effects

Readers may be concerned that the conclusions drawn from the empirical analyses are
artifacts of a selection effect. In this section, I deal with two possible objections. First, one
may be concerned about the possibility that police also responded to the initiative. Sec-
ond, one may worry that the responsiveness result for judges is driven by a selection ef-
fect caused by the fact that district attorneys also changed their behavior after the ini-

tiative. I deal with each objection in turn.
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Readers may be concerned that police responded to public opinion strategically,
thereby filtering the cases heard by prosecutors and, eventually, by judges. While
individual-level policing statistics (that would be desirable out of a concern for ecologi-
cal inference) are simply unavailable, the summary statistics presented in table 3 provide
some relief. Indeed, if, for some reason, police either systematically increased or de-
creased their rates of arrest after the initiative in a manner correlated with public opinion,
then the total number of charges seen in the two time periods would be different. Yet, of
the over 60,000 cases in the data set, there is a difference of only 1,425 charges (about 2%
of the charges) filed between the two time periods. The data contain no evidence that
the initiative results led to a rash of new filings based on the public’s rejection of the
initiative; rather, the number of charges in both time periods appears to be remarkably
stable.

Having seen that the initiative affected the behavior of both judges and district
attorneys in Colorado, we now examine the extent to which the responsiveness of
district attorneys to public opinion has downstream (and potentially biasing) effects
on judicial decision making. To address this issue, we return to table 3, which
demonstrates that the overall rate of charges filed, charges taken to trial, and charges
that resulted in a guilty verdict remained the same over time. Indeed, the number of
charges at each stage of the judicial process has remained remarkably stable across time
periods. There is no evidence of a potentially biasing shift in the number of charges taken
to trial in either period or in the results of those prosecutions, as measured by prosecutor’s
win rates.

Additionally, I estimated a Heckman selection model to address the possibility that
a selection process is at work (Heckman 1979). In a Heckman selection model, the
probability that an observation will advance to the second stage is estimated using a
probit model, and the probability of inclusion is added to the second-stage linear model
as another covariate. In this case, the probability that a charge is not dismissed is es-
timated in the district attorney model (the first-stage probit) and included in the sen-

Table 3. Distribution of Charge Dispositions at Various Stages of the Judicial Process

2004-6 2007-9
Total number of charges* 30,987 32,412
48.876% 51.124%
Charges taken to trial’ 10,483 10,222
16.535% 16.123%
Charges resulting in guilty verdict* 8,742 8,635
13.789% 13.620%

Note.—Percentages indicate the portion of the total number of charges in the data; N = 63,399.

* Total number of charges in each time period.

T Cases in which the defendant was acquitted, was found guilty, or pled no contest; a sentence was deferred; or
the charge was listed as proven or not proven.

¥ Cases in which the defendant was found guilty of the offense for which he was charged.
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tencing model (the second-stage linear model). Appendix B provides the full results
of the selection model along with additional information about the estimation.
Although not presented here, the model results provide little evidence that the find-
ing that judges responded to public opinion is driven by prior responsiveness to public
opinion on the part of prosecutors. While the inverse Mills ratio is statistically signifi-
cant, indicating the presence of a statistically discernible selection effect, neither the esti-
mated coefficients nor their marginal effects differ in any discernible way in the Heckman
selection model as they do in a standard single-stage model. Thus, the model indicates the
statistical presence of a selection effect, although the substantive impact of that effect is

negligible, at best.

DISCUSSION AND CONCLUSION

In short, these results indicate that the 20006 initiative is associated with an important shift
in prosecutorial and judicial behavior toward the will of the people. Both judges and
prosecutors exhibited responsiveness to the results of the initiative that put their dis-
missal decisions more in line with the will of their constituents. Moreover, the results of
a series of analyses, including a selection model, indicate that, while a statistically signif-
icant selection effect existed between the dismissal decisions of the prosecutors and the
sentences issued by judges, there is no evidence to suggest that a failure to account for
prosecutorial discretion would have had any effect on the substantive conclusions one
could draw about the effect of public opinion on judicial behavior.

Moreover, while both judges and district attorneys in Colorado respond directly
to public opinion, they respond to different “publics.” Indeed, while district attorneys
sentenced in proportion to their geographic constituents’” wishes (becoming less likely
to dismiss a given charge in areas where constituents do not favor the legalization of mari-
juana and more likely to dismiss a given charge in areas where constituents are likely to
support the legalization of marijuana), judges, across all levels of support for the legaliza-
tion of marijuana, began to sentence defendants more harshly, which is expected given
judges” concern for career advancement and Colorado voters™ collective rejection of the
ballot measure. However, this responsiveness was not the same across all judges; the dif-
ference in the magnitude of the responsiveness across different levels of local constitu-
ency opinion suggests that judges sentences also responded to local public opinion.

Because they examine only a single state and a single issue area, care must be taken
when generalizing from these findings, yet these results, taken in tandem with Kuklinski
and Stanga (1979), Traut and Emmert (1998), Huber and Gordon (2004), and Canes-
Wrone et al. (2012), indicate that judges selected through appointment and retained
through periodic retention elections respond to issue-specific public preferences. Yet, it is
clear that information about constituent preferences is essential; before the initiative,
there was no evidence that judges’ decisions were affected by public opinion. Public
opinion became a reliable predictor of sentencing only after judges received information

about constituent preferences. These results suggest that access to information is a cru-
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cial precursor to judges’ abilities to respond to public opinion. Whereas legislators have
myriad ways to gauge constituent preferences, judges traditionally do not have access to
those resources. If one wishes one’s judges to be more responsive to public opinion, these
results would suggest that one seck to develop new ways for judges to learn about public
preferences.

These results also have important implications for the debate about the effects of
judicial elections on the balance between judicial independence and judicial accountabil-
ity. Bonneau and Hall (2009) have written that “accountability is ‘@ product of electoral
competition, produced by the willingness of challengers to enter the electoral arena and
the propensity of the electorate not to give their full support to incumbents’” (78; em-
phasis added). These results challenge that argument; they suggest that candidate com-
petition is not a necessary precondition to judicial accountability; judges’ decisions may
reflect the public will if they merely face retention elections and have good quality
information about constituent preferences. If one component of judicial accountability
is a predisposition to decide cases in a manner that comports with majority will, it appears
that Colorado judges respond to issue-specific public opinion even though they face a
very low probability of defeat on election day, particularly when they have good infor-
mation about constituent preferences. In this way, the results indicate that judicial elec-
tions may induce even lower-court judges deciding routine cases to heed public opinion.

These findings suggest that future work needs to examine the conditions under which
various methods of selection, retention, and retirement alter the representative nature of
judicial institutions. By understanding the conditions under which the institutions that
regulate who becomes a judge, how judges retain their seats, and when (or if) judges
are required to leave the bench affect judges’ propensities to respond to public opinion,
scholars will gain a clearer picture of the role that courts play in the larger political envi-
ronment. By comparing and contrasting the effects of these institutions on judges with
the effects that these institutions have on legislators, governors, and bureaucrats, scholars
can begin to build more nuanced theories to explain, generally, under what conditions
these rules affect the ability of American federal, state, and local government to repre-
sent the will of the people.

Moreover, future scholarship should explain how judges learn about public opinion
and under what conditions the public’s signal is strong enough to entice judges to heed
the public will. The high level of voter turnout and wide range of public support made
the Colorado initiative a very strong signal for judges to follow; future work could il-
lustrate which signals are informative to judges and which are not. This type of research
could potentially discriminate between two theoretical explanations that are observation-
ally equivalent in this study: judges may have already known the level of constituent
support for the issue before the initiative but only became enticed to respond to it after
the initiative. Conversely, judges may not have known their constituents” preferences
before the vote and then adjusted their behavior given new information about public

preferences.
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APPENDIX A

SENTENCE SEVERITY SCALE

As discussed in the main text, the sentence severity scale used as the outcome variable in
the sentencing analysis follows that used by Cook (1977), Gibson (1978, 1980), Kritzer
(1979), and Kuklinski and Stanga (1979) in their prior work on the relationship between
public opinion and judicial decision making. The scoring system comes from a Bureau
of Justice publication entitled Federal Offenders in U.S. District Courts and is found in
table Al.

As evidence of the validity of this measure, compare the mean and median values of
the sentence severity increase at each level of charge severity. Petty offenses have a median
and a mean of 3.71, misdemeanors have a median of 7.00 and a mean of 7.01, and felo-
nies have a median of 11.00 and a mean of 12.06. Thus, the measure appears to cor-

rectly classify more severe charges as resulting in more severe punishment.

Table Al. Sentence Severity Scale

Type of Sentence/Duration (Months) Point Value
Suspended sentence 0
Deferred sentence 0
Unsupervised probation 0
Fine 0
Supervised probation:
Under 12 1
13-26 2
Over 36 4
Community corrections program:
Under 12 1
13-26 2
Over 36 4
Community service:
Under 12 1
13-26 2
Over 36 4
Diversion program:
Under 12 1
13-26 2
Over 36 4
Imprisonment:
Less than 1 1
1-6 3
7-12 5
13-24 8
25-36 10
3748 12
49-60 14
61-120 25
Over 120 50

Note.—Used to compile the outcome variable for the sentencing
model. Point values come from Federal Offenders in U.S. District Courts.
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APPENDIX B

FULL HECKMAN RESULTS

This appendix presents the full results of the selection model presented in the body of
the article; Heckman selection models have enjoyed a great deal of use in the state judi-
cial politics literature (Langer 2002; Bonneau and Hall 2009). The model was estimated
using the sampleSelection package in R. There are a few important points to keep in mind
with this analysis. First, the Heckman selection model implemented in R is a single-level
model; thus, these models were estimated with fixed effects for judge/district attorney
rather than varying intercepts. Since each judge or district attorney serves in a single
district, fixed effects for judge/district attorney and district are perfectly collinear and
therefore cannot both be included in the model.

Second, the Heckman selection model uses a probit model in the first stage and a
simple linear model in the second stage. The sentencing models estimated elsewhere in
this article use a negative binomial model rather than a linear model. However, the range
of the estimated counts is quite large, suggesting that the a linear model may also be
appropriate. Moreover, as discussed in the body of the article, Freedman and Sekhon
(2010, 138) demonstrate that “the usual Heckman two-step procedure should not be
used” to estimate a model where the second stage is something other than a linear
regression.

Finally, the routine drops all “selected” observations that have missing values in the
second stage. In other words, the selection model drops those cases in which a defendant
was found not guilty at trial or when a judge dismisses the charge facing the defendant.
In the multilevel district attorney model, these charges are included, as the district at-
torney would not know what the judge would do when the charge goes to trial.

Still, the results, presented in table B1, lead to the same substantive conclusions as a
single-stage model that does not account for selection effects. Table B1 provides the es-
timated coefficients for the Heckman model in columns 1 and 2 as well as an analogous
simple linear regression that does not correct for selection effects (col. 3). The magnitude
and reliability of the estimated coefficients is nearly identical in both the second stage of
the Heckman model and the single-stage ordinary least squares model. Thus, even when
the inverse Mills ratio is included in the model, the estimated coefficients do not lead to
a conclusion that differs in any meaningful way from the conclusions presented in the por-
tion of the article that deals with judicial and prosecutorial behavior individually."”
Moreover, although not presented here, the marginal effect plots lead to substantively
similar conclusions to those pictured in figures 3 and 4. Thus, the model indicates the
statistical presence of a selection effect, although the substantive impact of that effect is

minuscule.

19. When comparing these coefficients with those shown in table 2, one should remember that
these are ordinary least squares coefficients and that table 2 contains negative binomial coefficients.



Table B1. Results of Two-Stage Analysis

Probit Heckman OLS Single-Stage OLS
(1) 2) 3)
District court 143 .619 .635
(.021) (.162) (.163)
Minority defendant .016 .249 245
(.019) (.086) (.087)
Female defendant —.111 —.044 —.028
(.019) (.086) (.086)
Republican 2.067 4.321 4.147
(.344) (1.743) (1.762)
Defendant’s age .002 .007 .007
(.001) (.003) (.003)
Misdemeanor 1.082 —4.848 —5.039
(.026) (.137) (.105)
Petty offense —.333 —8.955 —8.887
(.025) (.147) (.145)
Constituent ideology .004 .052 .051
(.005) (.018) (.018)
Initiative support 128 —.025 —.026
(.020) (.024) (.025)
Postinitiative 275 1.483 1.456
(.078) (.282) (.285)
Postinitiative X initiative support —.005 —.020 —.020
(.002) (.007) (.007)
Number of charges —-.212
(.004)
Second term .059
(.023)
Intercept —6.865 8.173 8.660
(1.075) (1.305) (1.30)
Inverse Mills ratio 273
(.127)
N 51,644 11,009 11,009
Adjusted R? 52 52

Note.—Because the outcome variable in the first stage of a Heckman selection model indicates whether the
observation moves to the second stage, the outcome variable for “Probit” indicates whether the charge was not dismissed
(¢his is the opposite of the outcome variable in the logits presented above). Outcome variable for ordinary least squares
(OLS) data is the scaled sentence. Models include fixed effects for district attorney/judge (not shown here). Standard

errors in parentheses.



APPENDIX C

CODING RULES

Responsive Justice? | 145

Table C1. Coding of Explanatory Variables

Variable Coding Rule

Defendant:
Female defendant Dichotomous. Takes a value of 1 if the defendant is female
Minority defendant Dichotomous. Takes a value of 1 if the defendant is a minority

Defendant’s age
District attorney:

Republican DA
Second term

Judge:
Republican appointee

Case characteristics:
District court
Number of charges

Defendant’s age (in years) at the time of the sentence

Dichotomous. Takes a value of 1 if the district attorney is listed on the
ballot as a member of the Republican party

Dichotomous. Takes a value of 1 if the district attorney is in his or her
second term

Dichotomous. Takes a value of 1 if the judge was originally appointed
to the bench by a Republican governor

Dichotomous. Takes a value of 1 if the case was heard in district court

Number of charges faced by the defendant

Felony Dichotomous. Takes a value of 1 if the charge is a felony
Misdemeanor Dichotomous. Takes a value of 1 if the charge is a misdemeanor
Petty offense Dichotomous. Takes a value of 1 if the charge is a petty offense

Constituency characteristics:
Constituent ideology Percentage of the vote cast by constituents for the Democratic
candidate in the closest US presidential election

Initiative support Percentage of voters who supported legalizing marijuana in the 2006

general election

APPENDIX D

OMITTED VARIABLES
Readers may note that the empirical models omit variables, such as the defendant’s prior
criminal record, or may believe that the empirical models oversimplify the decisional en-
vironment facing prosecutors. To this end, this appendix provides evidence that the omis-
sion of these factors has no biasing effect on the conclusions presented in the article.
First, there is no denying that the decisional calculus of prosecutors is multifaceted;
they must determine whether to dismiss, plea bargain, or bring a charge to trial. Un-
doubtedly, there are a number of factors that one might believe affect prosecutorial de-
cision making that are not included in the empirical model. Yet, the omission of these
variables is troubling only if their effects differ between the time periods and are cor-
related with the prosecutor’s decision to dismiss a case. Analysis of the data provides

very little suggestion that these sorts of external factors affected the caseload of district
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attorneys in a way that systematically differed in the two time periods. I assess this
possibility in two ways. First, as shown in the upper panel of figure 2, the percentage
of charges that exhibit a given case characteristic is nearly identical in both time
periods. If anything, there is a slight increase in the percentage of petty offenses in
the data. But, aside from that, the percentages are nearly identical in both time pe-
riods. Second, if these case characteristics had differential effects by time period, there
would be an increased reason for concern. Yet, as the models presented below demon-
strate, only one of the case characteristics (again, petty offenses) has a differential effect
in the two time periods. Finally, as discussed in the text of the article, the rate of charges
filed and guilty verdicts is stable in both time periods, suggesting a lack of some drastic
change in prosecutorial fortunes that could bias the results.

Readers may note that the model does not contain data on the defendant’s prior
criminal history. Records of the defendant’s history with the legal system are not kept by
the Colorado judicial system and were, as a result, unavailable for this study. The only
way such information would be available would be to travel to individual county clerks’
offices in the state to seek information about every defendant in the data. As such, this
information is unavailable for the data discussed in this article. However, to ensure that
the omission of this variable does not bias the empirical results presented throughout
the article, I have conducted a series of empirical analyses.

As Fox (2008) notes, a control variable must be included in the model if it “(1) is a
cause of Y, and (2) is correlated with an explanatory variable in the regression equation”
(112). Here, the key independent variable of interest is the interaction between initiative
support and postinitiative. While a defendant’s prior criminal record may be a cause of
the sentence he receives, the results presented here show that there is no evidence that it
would be correlated with the key explanatory variable of interest.

First, examining the distribution of cases in figure 2, one can see that the pool of cases
stayed the same in both time periods. In fact, the two pools of cases are nearly identical
on every observed variable, including characteristics of the defendant such as minority
status, gender, and age. As a defendant’s prior criminal record is—like age, race, and
gender—a characteristic of the defendant, there is no evidence that the distribution of
prior criminal records is correlated with the interaction term.

Second, there is no evidence that the observed demographic characteristics have
different effects in the two time periods. If the omission of a prior criminal record is prob-
lematic, the issue would stem from the fact that it had a different effect in the two time
periods. As table D1 shows, a model including interaction terms between the observed
characteristics of the defendant and postinidative yields no statistically significant coeffi-
cients on the interaction terms that include the demographic characteristics of the defen-
dant. Thus, not only is the pool of defendant characteristics the same in both time pe-
riods, but those characteristics have the same effect in both time periods. Again, this is

evidence that the exclusion of the defendants prior criminal record is not problematic.
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Table D1. Effect of Demographic Characteristics on Judicial Sentences in Both Time Periods

District Attorney Level Judge Level

Estimate SE Estimate SE
Intercept —.940 .090 2.497 .045
Postinitiative —.056 .079 077 .034
Number of charges 423 .009
Minority defendant .025 .037 .047 .019
Female defendant .061 .034 .003 .019
Defendant’s age —.001 .001 .000 .001
Misdemeanor —1.634 .052 —.601 .020
Petty offense 372 .036 —1.394 .024
Postinitiative X number of charges —.017 .013
Postinitiative X misdemeanor .041 .075 .077 .025
Postinitiative x petty offense 243 .051 .188 .025
Postinitiative X minority —.023 .051 —.025 .024
Postinitiative X female .070 .049 —.004 .026
Postinitiative X age —.000 .002 .000 .001
ajudge .19 .14
Odistrice 29 15
Number of observations 63,399 9,167
Number of groups;,dge/pa 46 217
Number of groupsisrice 21 21

Note.—Multilevel negative binomial model with random effects for district and judge.

Finally, I examine whether the empirical results hold for the pool of cases for which we
expect defendants’ prior criminal records to be most similar: the possession of less than
1 ounce of marijuana. These empirical analyses also serve another function. Readers may
be concerned that the empirical results discussed above are too broad; while the initiative
text asked voters whether they wanted to “[legalize] the possession of one ounce or less
of marihuana for any person twenty-one years of age or older,” the empirical analyses
presented above examine all marijuana cases, including those for which defendants were
charged with the possession of more than 1 ounce of marijuana (Colorado Secretary of
State 2007). In this set of analyses, I reestimate the models described above on the sub-
set of cases in which the defendant was charged with the possession of 1 ounce or less of
marijuana—the same subset of cases that would have been affected by the passage of the
inidative. Table D2 presents multilevel models for district attorneys and judges in these
cases.

Figure D1 plots the marginal effects for district attorneys and judges. In both cases,
the marginal effects are very similar to those discussed in the article body and shown in
figures 3 and 4. The patterns are identical, although the confidence interval in the left-

hand figure crosses zero for a larger swath of the range of initative support.



Table D2. Multilevel Results for Petty Offenses

District Attorney Level

Judge Level

Estimate SE Estimate SE
District attorney level:
Republican DA .083 137
Initiative support —.008 .011
Judge level:
Republican appointee —.094 .040
Initiative support —.001 .004
District court —.158 .035
Case level:
Postinitiative —.408 170 .347 .035
Postinitiative X initiative support .012 .004 —.003 .001
District court .601 .060
Number of charges 502 .010
Second term 118 .040
Minority defendant —.029 .036 —.011 014
Female defendant 141 .033 .023 .013
Defendant’s age —.006 .001 .000 .000
Constituent ideology .013 .008 .004 .002
Intercept —1.118 413 1.010 129
Oarcorney 29
0; judge .18
Odistrict 31 .20
Number of observations 47,537 5,162
Number of groups,orney 46
Number of groups;,dge 196
Number of groupsgisrice 21 20

Note.—Outcome variable in the district attorney analysis indicates whether the district attorney dismissed a charge.

Model includes random intercepts for both district attorneys and districts. For judges, the outcome variable in the analysis

is the scaled sentence given to the defendant. Model nests cases within judges within districts and includes random

intercepts for both judges and districts.
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